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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit. 


No. 10,290. 


SAM HELFGOTT, Appellant , 
v. 

EDA HELFGOTT, Appellee . 


Appeal from Judgment of the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This action was tried in the U. S. District Court under 
D. C. Code, Title 16, Sec. 403 (Pleadings, App. 2-5). The 
Trial Court found it had jurisdiction (App. 7). This 
court has jurisdiction to review the judgment under D. C. 
Code, Title 17, Sec. 101. 
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STATEMENT OF THE CASE. 

The Trial Court dismissed appellant’s complaint for an 
absolute divorce on the ground of voluntary separation 
from bed and board for five consecutive years without co¬ 
habitation. 

Appellant left Appellee at Chicago, Illinois, in 1936 and 
ever since said time said parties have lived separate and 
apart (App. 6-7). From 1936 to 1947 Appellee did not 
know- the whereabouts of the Appellant. In 1947, Appellee 
located Appellant through her Chicago Attorney for the 
purpose of instituting divorce proceedings (App. 6). 
Appellant has resided in the District of Columbia since 
1941 (App. 6). 

Appellant filed this suit for divorce on the ground of five 
years voluntary separation, Aug. 2, 1948 (App. 2). Ap¬ 
pellee answered and admitted that Appellant and Appel¬ 
lee had not lived or cohabitated together for about 14 years 
(App. 4), but denied that the separation was voluntary. 
In Par. VI of the answer (App. 4) Appellee admits that 
“Appellee and Appellant have at all times lived separate 
and apart and without cohabitation , and have not lived in 
the marital relationship for more thcvn five years last past. 
Appellee denies that the original separation was voluntary 
and by mutual consent. In Par. VI of the answer (App. 
4) Appellee admits “That Plaintiff and defendant mu¬ 
tually at all times have lived separate and apart without 
cohabitation and have not lived in the marital relationship 
for more than five years last past; Defendant denies that 
the original separation was voluntary and by mutual con¬ 
sent; 1 ’. 

The Trial Court Held. 

That the five years of voluntary separation did not start 
to run until Appellee located Appellant in 1947. And then 
for the purpose of securing a divorce (App. 7). With 
the answer Appellee filed a cross-bill for divorce on the 
ground of desertion (App. 5). The trial court dismissed 
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the Appellant’s suit for the reason that the court was of 
the opinion that the five year period for voluntary separa¬ 
tion did not start until Appellee located Appellant in Wash¬ 
ington, D. C. for the purpose of instituting divorce pro¬ 
ceedings, in 1947; Appellee’s cross bill was dismissed for 
the reason that Appellee had not been a resident of the 
District of Columbia for the legal period. 

There is no question of reconciliation involved in this 
action. 


STATEMENT OF POINTS. 

1. From the record it is undisputed that the parties had 
lived separate and apart for more than five years after 
Appellant left Appellee. This clearly entitled Appel¬ 
lant to the divorce. 

2. The trial court erred in holding that the five year pe¬ 
riod for voluntary separation did not commence to run 
until Appellee located Appellant for the purpose of 
instituting divorce proceedings in 1947. 

SUMMARY OF ARGUMENT. 

The law and this court have clearly stated Congress in¬ 
tended to end legally a marriage which has actually been 
finished by five or more years of separation. It was not 
within the province of the Trial Court, having found this 
marriage terminated, to refuse the decree because the Ap¬ 
pellee did not know of the whereabouts of the Appellant 
until 1947, and then located him only for the purpose of 
instituting divorce proceedings. 

ARGUMENT. 

The District’s divorce law (D. C. Code, Title 16, Sec. 
403) was rewritten in 1935. The Senate Committee’s Re¬ 
port is incorporated in various briefs and decisions of this 
court. They need not be repeated. 
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The Marriage Was Terminated. 

The Trial Court found that Appellant and Appellee had 
been separated since 1936 (App. 6). Appellee in her 
answer admitted, that she and her husband had been sepa¬ 
rated by mutual consent for more than five years before 
the Appellant filed his action for divorce (App. 4). 

This case comes within the rule set forth by this court 
in Parks v. Parks, 79 App. D. C. 93, 116 Fed. (2nd) 556, 
and that rule has been followed by this court in the later 
cases of Boyce v. Boyce, 80 App. D. C. 355, 153 Fed. (2nd) 
229, and Buford v. Buford, 81 App. D. C. 169,156 Fed. (2nd) 
567. 

In point also is the case of Campbell v. Campbell, 174 
Md. 229,198 Atl. 414; Frame v. Safe Deposit, 176 Md. 306, 
4 Atl. (2) 717; Vanderhuff v. Vanderhuff, 79 App. 153; 
Martin v. Martin, 82 U. S. App. D. C. 40, 160 Fed. (2nd) p. 
20 D. C.; Vanderhuff v. Vanderhuff, 79 App. 153, D. C. 

Upon the decisions of this court the judgment of the 
lower court should be reversed and judgment entered in 
favor of the plaintiff for an absolute divorce. 

Respectfully submitted, 

Harrison Fargo McConnell, 
Attorney for Appellant, 

1416 F Street, N.W., 

i Washington, D. C. 
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IN THE 


United States Court of Appeals 


For the District of Columbia Circuit. 


No. 10,290. 


SAM HELFGOTT, Appellant, 
v. 

IDA HELFGOTT, Appellee. 


Appeal from the United States District Court of the 

District of Columbia. 


JOINT APPENDIX 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

10 Filed Aug 2 1948 

In the District Court of the United States 
District of Columbia 

C. A. No. 3146-’48 

Sam Helfgott, 5313 Georgia Avenue, N.W., Washington, 

D. C., Plaintiff , 


v. 

Ida Helfgott, 3517 W. 18th Street, Chicago, Ill., 

Defendant. 

Action for Absolute Divorce. 

(Five years voluntary separation) 

L 

Jurisdiction of this cause is derived from Title 16; 416 
District of Columbia Code, 1940 Edition as amended. 

n. 

Plaintiff is a citizen of the United States, a resident of 
the District of Columbia for more than two years last past 
immediately preceding the filing of this action, and re¬ 
sides at 5313 Georgia Avenue, N.W., District of Columbia; 
Defendant is a resident of the State of Illinois, and resides 
at 3517 W. 18th Street, City of Chicago, State of Illinois. 

m. 

Plaintiff and defendant were married on the 27th day of 
September, in the year 1911, at the City of Milwaukee, 
State of Wisconsin, and ever since have been, and now are 
husband and wife. 

11 IV. 

That there have been born of this marriage two sons, 
Morris and Seymour, ages now about 35 years and 26 years 
respectively. No property rights are to be settled by this 
suit. 
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V. 

That subsequent to said marriage, plaintiff and defen¬ 
dant lived and cohabitated together in the marital relation¬ 
ship in the State of Illinois until on or about fourteen years 
ago, at the City of Chicago, when the plaintiff and defen¬ 
dant voluntarily separated with the mutual agreement to 
live separate and apart, which said relationship has con¬ 
tinued ever since said time, and now continues to exist. 

VI. 

That by reason of said mutual and voluntary separation 
for more than five years last past immediately preceding 
the filing of this action, plaintiff and defendant having at 
all times lived separate and apart and without cohabitation 
and not having lived in a marital relationship for more 
than five years last past by mutual consent, the plaintiff is 
entitled to an absolute divorce on the ground of voluntary 
separation for more than five years. 

Wherefore, plaintiff demands judgment. 

1. That process issue out of this court to the defendant 
to appear and answer this action according to the rules of 
this court and the law applicable thereto. 

2. That upon a final hearing plaintiff be awarded an ab¬ 
solute decree of divorce on the ground of voluntary sepa¬ 
ration for more than five years. 

12 3. Such other and further relief as to the court 

may seem meet in the premises. 

Sam Helfgott, 

Plaintiff. 

Harrison Fargo McConnell, 

1416 F Street, N.W., 

District of Columbia, 

National 2849, 

Attorney for plaintiff. 

• •••••••• 
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Filed Sep 7 1948 

Defendant’s Answer. 

I. 


Defendant admits the jurisdiction of this court as set 
forth in Plaintiff’s paragraph I. 

n. * 

Defendant admits the allegations of residence set forth 
in Plaintiff’s paragraph II. 

m. 

Defendant admits the allegation set forth in Plaintiff’s 
paragraph III. 

IV. 


Defendant admits the allegation set forth in Plaintiff’s 
paragraph IV. 


V. 


Defendant admits that portion of the allegation in Plain¬ 
tiff’s paragraph V to the effect Plaintiff and Defen- 
14 dant lived and cohabited together until on or about 
fourteen years ago, at the City of Chicago, State of 
Illinois; Defendant denies that “the Plaintiff and Defen¬ 
dant voluntarily separated with the mutual agreement to 
live separate and apart”; Defendant admits that Plaintiff 
and Defendant are not now living and cohabiting together 
in the marital relationship and have not so lived and co¬ 
habited during the past fourteen years. 


VI. 

Defendant admits that Plaintiff and Defendant mutually 
have at all times lived separate and apart and without co¬ 
habitation and have not lived in a marital relationship for 
more than five years last past; Defendant denies that the 
original separation was voluntary and by mutual consent. 
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VII. 

Defendant affirmatively asserts that Plaintiff wilfully de¬ 
serted her approximately fourteen years ago. 

VIIL 

After his wilful desertion of the Defendant, the said 
Plaintiff, Sam Helfgott, during the past fourteen years at 
all times has failed to contribute to the support of the De¬ 
fendant and at all times refused to contribute to the sup¬ 
port and education of his sons, Morris and Seymour Helf¬ 
gott, during their minority. 

Wherefore, Defendant demands judgment: 

1. That upon a final hearing, Defendant be awarded an 
absolute decree of divorce, on the ground of desertion by 
the Plaintiff for more than two years. 

15 2. That the decree of this court provide for rea¬ 

sonable alimony, for the Defendant, the assessment 
of all costs of this proceedings to the Plaintiff, and the al¬ 
lowance of reasonable fees for Defendant’s attorney. 

3. Such other and further relief as to the court may seem 
just and proper. 

Ida Helfgott, 
Defendant. 

John R. Foley, 

736 Bowen Building, 

Washington 5, D. C., 

Republic 1717, 

Attorney for Defendant. 


16 Filed Mar 22 1949 

Findings of Fact and Conclusions of Law. 

This cause came on for hearing on February 8, 1949 and 
March 8 and 9, 1949, and the Court having heard the evi¬ 
dence finds the facts and states the conclusions of law, as 
follows: 
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Findings of Fact. 

1. The plaintiff and defendant were married at Milwau¬ 
kee, Wisconsin in Septmeber 1911. 

2. The plaintiff and defendant lived and cohabited as 
husband and wife at 3517 West 18th Street, Chicago, Illi¬ 
nois, after 1911. 

3. Twe sons were born to the union, Morris on July 25, 
1913 and Seymour on October 2, 1921. 

4. In September 1934 the plaintiff deserted his wife and 
children in Chicago, Illinois. He resumed the marital re¬ 
lationship during May of 1935. 

5. In 1934 the defendant procured employment as a mil¬ 
liner to support herself and son Seymour. She has at all 
times since been employed as a milliner and has supported 
herself without contribution from the plaintiff since the 
date of the desertion. 

6. Again in September 1936, in Chicago, Illinois, the 
plaintiff wilfully deserted the defendant and their minor 

child Seymour. 

17 7. From 1936 until the latter part of 1947 the de¬ 

fendant did not know of the whereabouts of the said 
plaintiff although she made efforts in 1936 through a “Jew¬ 
ish agency” to locate him. 

8. During December, 1947, an attorney, Nathan N. 
Powell of Chicago, Illinois, communicated with the plain¬ 
tiff for defendant in connection with divorce proceedings 
which defendant desired to institute when she learned of 
plaintiff’s whereabouts. 

9. The plaintiff has resided in Washington, D. C., since 
1941 while defendant continues to he a resident of Chicago, 
Illinois. 

10. The plaintiff has been employed as a painter and 
paperhanger in and around Washington, D. C. since 1941 
to date. 



Conclusions of Law. 


1. The plaintiff wilfully deserted the defendant in 1936. 
The status of a voluntary separation did not exist between 
1936, the date of plaintiff’s desertion of defendant and late 
1947 when defendant first learned of plaintiff’s where¬ 
abouts. The statutory period authorizing divorce for a 
five-year voluntary separation did not begin to run until 
late 1947. 

2. The plaintiff’s complaint must be dismissed since it 
does not satisfy the requirements of Title 16, Section 403 
of the D. C. Code. 

3. The defendant’s cross-hill must be dismissed since she 
does not satisfy the residence requirements of Title 16, Sec¬ 
tion 401, D. C. Code. 

4. The defendant is entitled to a maintenance allowance, 
reasonable attorney’s fees and costs of this proceeding. 


March 21, 1949. 


Edwabd A. Tamm, 
Judge. 


*•••••*••• 
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Filed Mar 22 1949 


Judgment. 

This cause came on to be heard on February 8, 1949 and 
March 8 and 9, 1949, and was argued by counsel and upon 
consideration thereof it is this 21st day of March, 1949, 

Adjudged, Ordered and Decreed, that 

1. Plaintiff’s complaint be dismissed. 

2. Defendant’s cross-bill be dismissed. 

3. Plaintiff, Sam Helfgott, be and he is hereby ordered 
to pay to the defendant, Ida Helfgott, the sum of Thirty- 
five Dollars ($35.00) per month, payable on the first of each 
and every month hereafter, the first payment becoming due 
on the first day of April, 1949; 

4. Plaintiff be and he is hereby ordered to pay defen¬ 
dant’s attorney’s fees in the amount of One Hundred and 
fifty Dollars ($150.00); 





8 


5. The plaintiff be and he is hereby ordered to pay the 
defendant’s costs incurred in this suit. 

Edwabd A. Tamm, 

Judge. 

*•**••*••• 

23 Filed Apr 21 1949 

Notice of Appeal 

Notice is hereby given this 21 day of April, 1949 that 
Sam Helfgott, plaintiff in the above entitled cause hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this court entered 
on the 22nd day of March, 1949, in favor of Ida Helfgott, 
the defendant, against said Sam Helfgott, the plaintiff. 

Harrison Fargo McConnell, 
Attorney for Plaintiff, 

Sam Helfgott. 
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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10290 


SAM HELFGOTT, Appellant, 
v. 

IDA HELFGOTT, Appellee. 


APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


Statement of Case 

The appellant and appellee were married in 1911. From 
that year and until 1934 the parties cohabited as man and 
wife at 3517 West 18th Street, Chicago, Illinois. (App. 6). 

They have two children, Morris born July 25, 1913, and 
Seymour born October 2,1921. (App. 6). 

In 1934 the appellant deserted the appellee and their 
minor son, Seymour. To support herself and Seymour, Mrs. 
Helfgott, in 1934, obtained a job as a milliner in a factory. 
At all times since she has supported herself without contri¬ 
bution from Mr. Helfgott. (App. 6). 
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In May 1935, the appellant resumed the marital relation 
with Mrs. Helfgott. However, in September 1936 he again 
deserted her. From 1936 until the latter part of 1947, Mrs. 
Helfgott did not know of the appellant’s whereabouts. Since 
1941 he has resided in Washington, D. C., and has worked 
at his trade of painter and paperhanger. (App. 6). 

Mrs. Helfgott, through a “Jewish agency,” endeavored 
to locate the appellant after the 1936 desertion. Seymour 
discovered the appellant residing in the District of Colum¬ 
bia in 1947. During December 1947, Mrs. Helfgott, through 
a Chicago attorney, communicated with Mr. Helfgott for the 
purpose of instituting divorce proceedings. (App. 6). 

On August 2, 1948, the appellant filed a complaint in the 
District Court of the United States for the District of 
Columbia. (App. 2). He sought an absolute divorce from 
Mrs. Helfgott on the ground of voluntary separation for 
more than five years. He alleged that “the plaintiff and 
defendant voluntarily separated with the mutual agreement 
to live separate and apart_” The appellee answered deny¬ 

ing that the original separation was voluntary and by 
mutual consent. (App. 4). She asserted that Mr. Helfgott 
wilfully deserted her and in a cross bill sought an absolute 
divorce on the ground of desertion. (App. 5). 

The Trial Court dismissed the appellant’s complaint. The 
learned Judge held that: “The plaintiff wilfully deserted 
the defendant in 1936. The status of a voluntary separation 
did not exist between 1936, the date of plaintiff’s desertion 
of defendant, and late 1947 when defendant first learned of 
plaintiff’s whereabouts. The statutory period authorizing 
divorce for a five-year voluntary separation did not begin to 
run until late 1947.” (App. 7). Accordingly, the require¬ 
ments of Title 16, Section 403 of the D. C. Code were not 
satisfied. 

The appellee’s cross-bill was dismissed since the residence 
requirements of Title 16, Section 401 of the D. C. Code had 
not been met. 

Support money in the amount of thirty-five ($35.00) dol- 
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lars per month was ordered by the Trial Court, payable to 
Mrs. Helfgott on the first of each month. Further, the 
appellant was ordered to pay appellee’s attorney a fee of 
one hundred and fifty ($150.00) dollars. (App. 7). 

Statement of Point at Issue 

The Trial Court did not err in holding that the separa¬ 
tion in 1936 was by desertion and that a voluntary separa¬ 
tion did not begin until the appellee learned of the appel¬ 
lant’s whereabouts in 1947 and sought to institute divorce 
proceedings. 

Summary of Argument 

To satisfy the requirements for an absolute divorce on 
the ground of a five-year separation of the parties, it is 
essential that such separation be voluntary on the part of 
both parties for the whole of the statutory period. The 
desertion by one spouse of the other creates an involuntary 
separation as to the innocent spouse and not a voluntary 
one. An involuntary separation cannot be presumed to 
become a voluntary one where the innocent spouse does not 
know the whereabouts of the deserter. Proof positive of the 
innocent spouse’s consent to the separation is necessary to 
convert an involuntary separation into a voluntary one on 
the part of the innocent spouse. 

The Trial Court correctly applied the controlling law to 
the facts of the instant case. 

Argument 

Xo new problem is presented to this Court by the case at 
bar. The controlling legal principle is that enunciated by 
the court in Martin v. Martin , 82 App. D. C. 40, 160 Fed. 
(2d) 20, (1947). In certain respects the facts of that case 
parallel those involved here. There the plaintiff husband 
ordered defendant wife to leave the home. Thus the separa¬ 
tion at the outset was involuntary as to the wife. The same 
situation was true in the instant case. Here the appellant 
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deserted Mrs. Helfgott. The separation was an involuntary 
one as regards her. 

During the interval from 1936 to 1946, Mrs. Helfgott did 
not know the whereabouts of the appellant. Thus the status 
of the involuntary separation remained unchanged. In this 
connection this Court stated in Bowers v. Bowers, 79 App. 
D. C. 1940,143 Fed. (2d) 158: 

“The issue turns upon the continuing character of 
the separation, not in its origin, but its origin is evi¬ 
dence of its continuing character.” 

The situation here is unlike that in Parks v. Parks, 79 
App. D. C. 93, 116 Fed. (2d) 556. In that case the wife at 
all times knew the place of residence of the husband after 
his desertion. The court imputed to the wife consent to the 
separation on the basis of silent acquiescence. But no such 
imputation is possible in the instant case. Mrs. Helfgott 
could not seek a reconciliation nor the return of the appel¬ 
lant from 1936 to 1947. Whatever her desires were during 
the period with regards to the marital relationship were 
known only to herself. As this Court stated in the Parks 
case, supra, at page 557: 

“Desires which are not reflected in conduct have little 
or nor social or legal significance. The law is full of 
instances in which the will that counts is the apparent 
rather than the secret will.” 

Mrs. Helfgott’s attitude was not made manifest until she 
learned of the appellant’s whereabouts in 1947. She then 
sought a divorce. Then and only then did the separation 
of the spouses become voluntary'. 

The rule is best summed up in Martin v. Martin, supra, 
at page 21 where this Court stated: 

“We agree with the Court of Appeals of Maryland 
which, in dealing with a similar statute said, ‘Where a 
relationship exists between two persons by reason of 
their common consent, it can only be voluntarily termi¬ 
nated by both, when both are willing and intend that it 
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be terminated. If one of his own free will and accord 
ends the relationship against the will and wish of the 
other, the termination is voluntary as to the one, invol¬ 
untary as to the other.’ As that court added, the very 
word ‘voluntary’ connotes an agreement, and unless the 
parties agree to live apart the separation cannot be 
voluntary.” 

In the instant case the separation of the spouses was not 
voluntary from 1936 to 1947. Since December 1947 the sepa¬ 
ration has been voluntary on the part of both spouses. The 
five-year period of voluntary separation has not yet expired. 

Conclusion 

On the basis of the foregoing facts and authorities, the 
Trial Court did not err in holding that the statutory period 
did not begin to run until late 1947 and thus has not been 
satisfied. 

Respectfully submitted, 

John R. Foley, 

736 Bowen Building, 
Washington 5, D. C. 

Attorney for Appellee . 




